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Ms. Cynthia Brown RED
Chief, Section of Administration Office of Pmeed'ﬂgt
Office of Proceedings NOV -

Surface Transportation Board Al
395 E Street, SW Puth .&
Washington, DC 20423 ublic Record

Re: Docket NOR 42137 North America Freight Car Association v. BNSF Railway
Company, et al.

Dear Ms. Brown:

Reference is made to Andrew Goldstein’s letter of November 6, 2012 to you
regarding the above-described matter. A copy of his letter is attached for your
convenience.

As you will recall, you were copied on a letter dated November 1, 2012, from
me to counsels for the Complainant. -The substance of this letter was the fact that
Complainants had failed to serve Norfolk Southern with a copy of the Complaint as
required by the rules of the STB and that until proper service was made upon Norfoik
Southern we would neither respond to the Complaint nor to Complainant's discovery
requests.

Mr. Goldstein alleges that Norfolk Southern is relying upon a
“hypertechnicality” to “delay this case.”

The truth of this matter is that Complainants did not and have continued to
not properly serve Norfolk Southern. Improper service was attempted by mail
addressed to Mr. George Aspatore, a former attorney for Norfolk Southern who has
been retired for over two years and was never our chief legal officer.  There was no
reason for service to be attempted in this fashion as our website identifies James A.
Hixon as our executive vice president.

In addition, my letter of November 1 advised counsels for Complainants that
service upon Mr. Aspatore was incorrect and that Mr. Hixon was our chief legal officer.
Complainants were advised that Norfolk Southern would not waive the requirement for
proper service and they were given Mr. Hixon’s address.

As of this time, while we have received Mr. Goldstein's letter of November 6,
we have received nothing else from Complainants. Mr. Hixon continues to not have
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been properly served with the Complaint.

With regard to Mr. Goldstein's claim that Norfolk Southem is seeking to delay
this matter, | would note that all Mr. Goldstein had to correct the service failure was to
serve the Complaint upon Mr. Hixon at the same time that he sent out his letter of
November 6 to Mr. Hixon.

Mr. Goldstein seeks to avoid the requirement of proper service by clalmlng
that Norfolk Southern had knowledge of the Complaint from the improper service and
- "Norfolk Southern has suffered no injury by Complainants’ failure to serve Norfolk
Southern as required by the rules of the STB. To accept his argument would mean the
evisceration of the service requirement. Furthermore, the claim of knowledge and lack
of injury is not acceptable in any legal forum to avoid requirements.as to proper service.
There was no difficulty here which prevented Complaints from complying with STB rule
for service—a reasonable effort would-have afforded Complalnants with all necessary
information. Complamants simply chose notto take the reqmred steps and now seek
to eliminate the requirement for proper service by saylng that Norfolk Southern knew of
the Complaint from the improper service.

Accordingly, Norfolk Southemn requests that the Complainants be reqwred to
provide proper. serviceé upon Norfolk Southern as required by the STB. ’

Slncerely,

S AN

R. Bruce R|der
N Enclosure

Cc: Andrew P. Goldstein, Esq :
. McCarthy, Sweeney & Harkaway, P. C_.
Suite' 700
Washington, DC 20006
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November 6, 2012

EXPEDITED CONSIDERATION REQ' UESTED

Ms. Cynthia Brown

Chief, Section of Administration
- Office of Proceedings

Surface Transportation Board

395 E Street, S W.

Washington, DC 20423

Re:  Docket NOR 42137, Noith America Fretght Car Association v. BNSF
Ratlway Company, et al. .

Dear Ms. Brown

On October 31, 2011, the Defendants in the captioned case filed a Petition to Hold
Proceeding in Abeyance instead of timely filing answers to the Complaint filed on Octo-
ber 9, 2012, by Complainant, North America Freight Car Association (“NAFCA™). The
Petition, which cites no legal authority or agency precedent to support it, is without merit
and grossly misstates the facts underlying the dispute giving rise to the Complaint.

It is evident that Defendants actually are making two requests: the first is that
they be given until January 11, 2013 to answer the Complaint, and the second is that the
proceeding be held “in abeyance for such time as to allow the completion of [an analysis
by AAR of the AAR rule discussed in the Complaint] and to allow the parties to meet,
after completion of the analysis, and attempt to resolve the technical and safety issties
that form the basis of the Complaint, including determining whether to seek Board me-
diation™ (Petition at 5).' While Defendants “expect” their new analysis to be completed
by the end of November, they make no firm commitment to any completion date.

. In this letter, Complainant opposes Defendants’ request that the due date for their
answers be postponed to January 11, 2013. In a later pleading, which Complainant will
file shortly, Complainant will address Defendants’ request for what amounts to an indefi-

! Defendants did not seek the concurrence of Complainant in either of Defendants’ requests.
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' nite delay in the processmg of this case. Complainant intends to wgorously oppose the
Petmon, and’ wﬂl promptly filea reply in opposmon to it.

However, one aspect of the Petmon requlres 1mmed1ate attention. In footnote 2 of
the Petition, the Defendants state that the reason none of them filed an answer to the
Complaint on October 31, 20122 is “as of the date of this Petition, not all Defendants
have yet been served.” Petition at 1, note 2. Defendants observe that, under 49 C.F.R. §
1111.3, “service is not complete until all defendants have been served.” However, all of
the defendants were properly served, arguably on October 9, and definitely prior to Oc-

_ tober 31, the date on which Defendants jointly filed the instant Petition, which they could
not have done absent actual knowledge of the Complaint. Service was made on October
9 by hand delivery to the Association of American Railroads (“AAR”) and to the other
Defendants by first-class mail. On the same day, the Complaint was posted on the .
Board’s website. All Defendants therefore had actual knowledge of the Complaint the
day it was filed; the AAR was hand-delivered a copy; all Defendants were served by first
class mail the next day, and all Defendants joined in a Petition on October 31 to hold the
" . case in abeyance and to postpone the Compldint answer date until January 11, 2013..

, Nevertheless, Defendants suggest that service of the Complaint was not fully
made because “some of the individuals named [in the Certificate of Service attached to
the Complaint] are not employees of the railroads they purportedly represent.” The Peti-
tion does not identify the “individuals” who allegedly are not employees of the railroads
they are shown as representing, and does not'identify any Defendants who had allegedly
not yet been served as of October 31, 2012. The reason why Complainant did not in
some cases serve the “Chief Legal Officer” of the Defendants is because many of the De-
fendants do not list a “Chief Legal Qfficer” on their U.S. websites. The fact is that only
one Defendant, Canadian National Railway, returned its service copy of the Complamt to
Complainant’s counsel asserting a failure to serve CN’s “Chief Legal Officer.” The'in-
dividual designated as Canadian National’s Chief Legal Officer was then re-served by
overnight mail on October 24, 2012 , with Federal Express reporting that delivery.of the
servicé package had been mhde ‘on October 25, 2012. CN is now represented by Theo-
dore K Kahck, who is not CN’s Chief Legal Officer. '

On November 5 counsel for Complainant received a first-class mail letter, dated

November I, 2012, from R. Bruce Rider, General Solicitor for NS, claiming that the
- Chief Legal 'Ofﬁcer of NS had not been served with the Complaint. Mr. Rider does not
claim that NS lacked knowledge of the Complaint until November 1, 2012, as indeed he
cannot, since NS joined in the instant Petition dated October 31, 2012. Mr. Rider does not
" assert that the Complaint was rejected, returned to sender, or otherwise failed to come to
the attention of the NS legal departrment shortly after it was served, albeit on a person that
was not the Chief Legal Officer of NS. What is evident is that NS waited until after the
Petition was filed to assert, by regular mail no less, lack of proper service and to contend
that NS refuses to participate in this proceeding until such service is made. Were not the

2 Under the Board's rules, the 20 day period to answer the Complaint expired on Oetober 29, 2012.

However, the Surface Transportation Board and other federal government offices were closed on  October
29 and 30.



primary purpose of NS to delay this case, it could and should have raised technical ser-
vice claims at a much earlier date. Further, NS, like CN, has elected to participate active-
ly in the instant Petition and can claim no injury from the service error that it emphasizes.

That all Defendants’ received service of the Complaint is evidenced by the partic-
ipation of all Defendants in the Petition. The Defendants’ recognition of the weakness of
their position is also evidenced by the fact that the Petition was filed on the October 31
due date for their respective answers, and Defendants have advanced a fallback position
authorized by no Board regulation of asking the Board to consider their Petition as a qua-
si-ans“,r:?r to the complaint in the form of “a general denial of all allegations in the Com-
plaint.”™,

The Defendants’ hypertechnical arguments concerning service must be rejected
and Defendants should be directed to immediately answer the Complaint with the speci-
ficity required by Rule 1111.4(a) (an “answer should be responsive to the complaint and
should fully advise the Board and the parties of the nature of the defense™), failing which
the Board should deem the allegations in the Complaint to be admitted pursuant to 49
C.F.R. 1111.4(e). In the alternative, the Board should direct the defendants to file their
answers no later than November 19, 2012, which is 20 days from October 31, 2012, the
date by which each Defendant incontestably had received a copy of the Complaint. No
Defendant has suggested that it suffered any injury where service was not made to the
letter of the Boards rules, and there is no reason to reward any Defendant’s reliance on a
hypertechnicality to delay this case. ' -

Respectfully submitted,
Vg T2 otk

Andrew P. Goldstein
Attorney for Complainant

cc: Rachel Campbell
Office of Proceedings

James A. Hixon
Executive Vice President and Chief Legal Officer, NS

. Thomas W. Wilcox
GKG Law,P.C.

3 The Defendants’ “general denial of all allegations™'is nonsensical. Indeed, this “answer” means

" that Defendants deny that they are carriers subject to the Board's jurisdiction and that AAR does not issue
the Interchange Rules pursuant to which railroads and others operate. See Complaint, 2. Indeed, Defend-
ants “answer” even denies that there are AAR Interchange Rules. Complaint, 14.
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'CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing has, this 6™ day of November, 2012

been served by first class mail, postage prepaid, on counsel as follows:

Louis P. Warchot

Counsel for the Association
of American Railroads
Suite 1000

425 Third Street, S.W.
Washington, DC 20024

Roger P. Nober

Richard E. Weicher .

Adam Weiskittel

Counsel for BNSF Railway Co. -
2500 Lou Menk Drive

Fort Worth, TX 76131

Paul Hitchcock
John P. Patelli

Counsel for CSX Transportation, Inc.

500 Water Street
Jacksonville, FL 32202

Theodore K. Kalick
Counsel for Canadian National

- Railway Company

Suite 500 North Building
601 Pennsylvania. Avenue, N.W.
Washington, DC 20004-3608

S \NAPCA'Docket 42137 Letier to Brows

William Tuttle

Counsel for Canadian Pacific Railway Co.
Suite 1000

120 South 6™ Street

Minneapolis, MN 55402

W. James Wochner, Counsel for

Kansas City Southern Railway Company
P.O. Box 219335

Kansas City, MO 64121-9336

John M. Scheib

R. Bruce Rider :
Counsel for Norfolk Southern Railway

- Three Commercial Place

Norfolk, \_lA 23510

Gayla L. Thal

Louise A. Rinn
Connie S. Roseberry

~ Counsel for Union Pacific Railroad Co.

1400 Douglas Street
Omaha, NE 68179
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Andrew P. Goldstein
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